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EDITORIAL NOTES. 


THE COMMISSION appointed to propose amendments to the constitution, 
has prepared a report to be submitted to the legislature in October. The 
resolutions agreed upon in July were referred to a committee which has 
now reported specific amendments to be made to the constitution. The 
commission has confined itself to the work it was appointed to do, and 
has proposed amendments relating only to the judicial system. It has 
not attempted to revise the whole system, nor to do away with what is 
called ‘‘ our cumbrous and antiquated judicial machinery.” They knew 
very well that to change the names of the courts would not simplify the 
work to be done, and that the various judicial functions that must exist 
can be exercised as quickly and as well ander the various old names as 
under new ones. Not being willing to attempt the actual fusion of 
the systems of law and equity, they have made no changes in the names 
or forms of the courts. They have kept the old names, which are sig- 
nificant of the jurisdiction and history of the courts, and have directed 
their efforts to the one thing most needed in the improvement of the 
Court of Appeals. It is proposed that this court shall no longer consist 
of the judges of other courts, with judges specially appointed, but that 
it shall be an independent court, consisting of a chief justice and four 
associate justices, and that these shall be men learned in the law. This 
change in the court of last resort is the subject of the principal amend- 
ment. ‘There are many others, but most of them are incidental to this. 

The necessary changes are made in the Court of Pardons, and the Su- 
preme court, relieved of appellate work, is to devote itself to the work 
of the circuits, and is to sit in three divisions in the exercise of its re- 
visory powers as a court in banc and of its powers under the various pre- 
rogative writs. 

The amendments are printed in full on a later page, but it may be 
well to give the substance of them here. The first applies to Article V, 
concerning the Executive, and suggests the Attorney-General as a sub- 
stitute for the six judges of the Court of Pardons, the power to grant 
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pardons to be lodged in the Governor, the Chancellor and the Attorney- 
General, or any two of them, of whom the Governor shall be one. 

The second amendment relates to Article VI, concerning the Judiciary. 
The first section, giving the names of the courts, remains unchanged. 
The second section, relating to the Court of Errors and Appeals and to 
the mode of taking appeals, is repealed and a new section is offered. It 
declares that the court shall consist of a chief justice and four associate 
justices, or any four of them, and that in case any of the judges should 
be disqualified the Governor may designate a justice of the Supreme 
court to discharge his duties. The Secretary of State is retained as the 
clerk of the court. 

Written opinions are required of the courts below on every error com- 
plained iu the courts of law as well as in equity. This would seem to 
require a judge to give his reasons in writing for every ruling in the 
course of a trial to which exception is taken, and, if so, the clause ought 
to be modified. 

Writs of error to the Circuit courts and Courts of Common Pleas and 
upon all indictments are to be returned directly to the Court of Errors 
and Appeals. This prevents double appeals and will make the Supreme 
court especially a court of original jurisdiction and will increase the 
business of the Court of Errors. 

A new provision of much importance is that the granting of a rule to 
show cause shall not be conditioned upon or be a waiver of bills of excep- 
tions. This makes it the duty of the Supreme court to revise the action 
of the trial judge and jury and leaves the party his remedy for any error 
of that court, either at the circuit or in bane. 

Another important paragraph will go far to do away with technical 
bills of exceptions, and open the way to a general appeal in cases at law. 
The Court of Errors is required to hear and determine all errors assigned 
upon the law of the whole case without regard to any defects or omis- 
sions in the bill of exceptions. 

The provision that the court shall decide all cases within sixty days, 
otherwise that the cases shall be re-argued, seems to be based on the idea 
that the court would hasten to decide a case in order to avoid the neces- 
sity of hearing counsel a second time. 

The fourth section of the Judiciary Article’ is amended by providing 
for two or more Vice-Chancellors, who may, under the direction of the 
Chancellor, separately exercise the jurisdiction of the court. It is still 
declared that the Court of Chancery shall consist of a Chancellor, and no 
provision is made for the appointment of the Vice-Chancellors by the 
Governor. 

Section V, relating to the Supreme and Circuit courts, is changed so 
as to provide for nine or more justices of the Supreme court, who shall 
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be arranged into three or more divisions, only one of which shall sit in 
Trenton; no less than two judges, nor more than four, to hold a division. 
The Circuit courts are to be held by the justices of the Supreme court 
and not by judges specially appointed. It will, of course, be possible 
and even necessary to assign two or more justices to the larger circuits. 

No justice of the Supreme court or division thereof is to sit in review 
of any case tried or heard before him. 

The amended Section I of Article VII, entitled ‘ Civil Officers,” pro- 
vides for the appointment and terms of office of the judges of all the 
courts, excepting only the appointment of the Vice-Chancellors, and omits 
all reference to justices of the peace. Section VII of Article VI, relat- 
ing to justices of the peace, is also omitted. 


THE WORK of the commission will not be satisfactory to everybody. 
There may be a general feeling of disappointment that more changes are 
not proposed. The report has already been assailed in the newspapers, 
as the work of lawyers who are unwilling to gratify the public demand 
for reform. The commissioners, however, were no doubt wise in not 
attempting too much. Radical changes can only be made by a conven- 
tion elected by the people. For a commission to attempt too much, is to 
arouse opposition and to accomplish nothing. 

The commission has proposed changes which will relieve our system 
of a serious practical blemish, and will make it practically simple and 
efficient. It is important that every effort be made to bring the present 
legislature to accept substantially as they are, the proposed amendments, 
so that they may soon be brought before the people for adoption. 





DISSENTING OPINIONS—MR. JUSTICE BRADLEY. 


An interesting paper was read at the recent meeting of the American 
Bar Association, by Mr. Hampton L. Carson, of Philadelphia, entitled, 
‘Great Dissenting Opinions.” It may be found in the Albany Law 
Journal for August 25. It was a happy thought to recall in chronological 
order the important dissenting opinions of the justices of the Supreme 
court of the United States upon questions of constitutional law. ‘The writer 
justly says that these opinions, viewed in mass for tne last hundred years, 
constitute in a certain sense the best exposition of the views of two con- 
tending schools of constitutional interpretation, and enable us to grasp 
the living principles underlying the struggle between the expanding 
empire of national federalism, and the shrinking reservation of state sov- 
ereignty. He takes up in their order the great cases, the names of 
which have become fixed in the memory of all students of our constitu- 











292 THE NEW JERSEY LAW JOURNAL, 


tional history, as the names of famous battle fields become landmarks in 
the progress of the world. He brings before us in vivid array, Chis- 
holms’ executors, v. Georgia; Marbury v. Madison; Sturges v. Crownin- 
shield ; McCulloch v. Maryland ; Cohens v. Virginia; Gibbons v. Ogden ; 
Dartmouth College v. Woodward; Osborne v. U. S. Bank; Brown v. 
Maryland ; Craig v. Missouri; Ogden v. Saunders ; Charles River Bridge 
v. Warren Bridge; Genesee Chief v. Fitz Hugh; the License cases ; 
the Passenger cases; Prigg v. Pennsylvania; the Dred Scott case; the 
Legal Tender cases; the Slaughter House cases and others. 

These names in themselves recall to the mind of every student of our 
constitutional history the phases of the varied contests which have 
marked the development of our national jurisprudence, and it is as Mr. 
Carson says, ‘‘ of infinite value to gaze on the most hotly-contested battle 
fields, while it is ennobling to know how heroes fought in defense of 
causes which they held dear.” Indeed some of these contests carried on 
in the quiet chamber of justice, in Washington, with no flare of trum- 
pets or waving of banners, will be in the long future of more interest and 
importance than any waged on our actual battle fields. We commend 
this scholarly paper to the general student of our history, as well as to 
the bar, as one of fascinating interest. 

But the special object of this note upon it, is to allude to the part 
taken by our great New Jersey Justice of the Supreme court, in the con- 
tests that occurred during the twenty years of his judicial service. In 
the leading constitutional cases, he wrote few dissenting opinions. Like 
Marshall, he was strong and masterful enough generally to carry the 
court with him. Mr. Carson, in his paper, speaks of only one dissenting 
opinion of Marshall, in Ogden v. Saunders, and says that this was the 
only great dissenting opinion which occurred during his judicial career. 
And in the course of the paper only one dissenting opinion of Mr. Justice 
Bradley is alluded to, that which he read in the slaughter house cases, 
in which, with Mr. Justice Field, he urged, in energetic terms, that the 
fourteenth and fifteenth amendments were intended for whites as well as 
blacks ; that they conferred on all citizens of the United States the fun- 
damental rights of person and property usually regarded as secured in all 
free countries. But this was not the only dissenting opinion of Judge 
Bradley in matters of grave constitutional import. Indeed the very last 
opinion read by him, but five weeks before his death, was a dissenting 
one, and related to a branch of constitutional law, to which he had de- 
voted his best powers throughout his judicial career—that of the scope 
of national authority in the matter of interstate commerce. To extend 
and secure this authority by judicial interpretation of the commerce 
clause of the constitution had been his earnest effort in every case in 
which the question arose in any form. In a long line of decisions he had 
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expressed his views with the logical power and persuasive earnestness 
which enabled Marshall to accomplish his great work. Only three years 
before his death, in his opinion in the Arthur Kill Bridge case, in the 
New Jersey Circuit, he had stated his views as to the scope of the com- 
merce clause in their most advanced form. One hundred years before, 
the state of New York had granted to John Fitch, the exclusive right to 
navigate her waters with vessels ‘‘ moved: by fire or steam,” and con- 
tinued it to Robert Fulton and Robert R. Livingston in 1803. Their 
assignee obtained an injunction from the Chancellor of New York to stop 
a Jerseyman from running steamboats from Elizabethtown to New York 
city. But in 1824 the Supreme court of the United States held the state 
law invalid, and Chief Justice Marshall laid down principles which have 
been reasserted in various forms and applied with increasing force to all 
instrumentalities of interstate intercourse in every phase of its devel- 
opment. In the Arthur Kill Bridge case these principles had been 
rudely assailed by the state of New Jersey in its turn, as New York had 
done a century before. Her legislature declared by joint resolution, that 
the waters of the Kill and the soil under them were hers by sovereign 
right, and that if the congress should authorize a bridge, it would be a 
usurpation, and the sympathy of all sister states was invoked in the 
struggle of New Jersey for state rights. Alaw was passed also expressly 
forbidding any person or corporation to bridge any river dividing New 
Jersey from other states. 

A law of congress authorizing the Baltimore and New York Railroad 
Company to bridge the sound was passed, notwithstanding this state pro- 
test, and the company proceeded to do so. The attorney-general of 
New Jersey obtained an injunction and the work was stopped—as the 
New York Chancellor stopped Mr. Gibbons from running his steamboats, 
the Stoudinger and Bellona, from Elizabethtown to New York, in 1824. 
The case was removed to the United States Circuit court, and this fur- 
nished Mr. Justice Bradley an opportunity to express his views on the 
subject of interstate commerce, and he did it with a vigor not surpassed 
by that of Marshall in Gibbons v. Ogden. He declared that “ the power 
of congress is supreme over the whole subject, unimpeded by state laws 
or state lines; that in matters of foreign and interstate commerce there 
are no states; and that it must be received as a postulate of the constitu- 
tion, that the government of the United States is invested with full and 
complete power to execute and carry out its purposes, whether the states 
coéperate and concur therein or not.” As to the claim of the state to 
ownership of the waters and the soil under them he said, ‘‘ The power to 
regulate commerce is the basis of the power to regulate navigation and 
navigable waters and streams; and these are so completely subject to the 
control of congress, as subsidiary to commerce, that it has become usual 








294 THE NEW JERSEY LAW JOURNAL. 


to call the entire navigable waters of the country the navigable waters of 
the United States. It matters little whether the United States has or has 
not the theoretical ownership and dominion in the waters, or the land 
under them; it has what is more, the regulation and control of them 
for the purposes of commerce, so wide and extensive is the operation of 
this power, that no state can place any obstruction in or upon any navi- 
gable waters against the will of congress, and congress may summarily 
remove such obstructions at its pleasure.” 

This case was taken to the Supreme court, but the appeal was aban- 
doned by the state, and the bridge was built, and now the Hudson river 
is to be bridged at the city of New York under a law of congress, with- 
out opposition. Judge Bradley expressed his regret at the withdrawal 
of this appeal, for he was anxious for every opportunity to vindicate his 
views on interstate commerce and embody them in the judgments of the 
Supreme tribunal. 

Certain cases afterwards occurred, in which he felt that the court was 
taking retrograde steps on this subject, which he deemed of vital im- 
portance. 

One of them was Pullman’s Palace Car Company v. Commonwealth of 
Pennsylvania, 141 U.S. 101, decided May 11, 1891. 

In this case the majority of the court held, that “there is nothing in 
the constitution or laws of the United States which prevents a state from 
taxing personal property within its jurisdiction, employed in interstate 
or foreign commerce,” and that ‘‘ where the cars of a company within a 
state are employed in interstate commerce, their being so employed does 
not exempt them from being taxed by the state.” The opinion of the 
court was read by Mr. Justice Gray, and Justices Bradley, Field and 
Harlan dissented. Mr. Justice Bradley read the dissenting opinion, in 
which he asserted his well known views on the scope of the commerce 
clause very strongly, saying that ‘A citizen of the United States, or any 
other person, in the performance of any duty, or in the exercise of any 
privilege, under the constitution or laws of the United States, is abso- 
lutely free from state control in relation to such matters. So that the 
general proposition, that all persons and personal property within a state 
are subject to the laws of the state, unless materially modified, cannot be 
true.” After a careful review of the cases he dissented emphatically 
from the result reached by the court, and closed by saying: “‘ The state 
can no more tax the capital stock of a foreign corporation than it can tax 
the capital of a foreign person. Pennsylvania cannot tax a citizen and 
resident of New York, either for the whole or any portion of his general 
property or capital. It can only tax such property of that citizen as 
may be located and have a situs in Pennsylvania. And it is exactly the 
same with a foreign corporation. Its capital, as such, is not taxable. 
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To hold otherwise, would lead to the most oppressive and unjust pro- 
ceedings. It would lead to a course of spoliation and reprisals that would 
endanger the harmony of the uion.” The same dissent was filed in the 
case of Pullman’s Car Co. v. Hayward, decided on the same day, in 
which it was held, that ‘“‘the cars of a company, let to railroad corpora- 
tions, and employed exclusively in interstate commerce, may be taxed 
in a state, and the tax apportioned among the counties of the state 
according to mileage of the railroads in each county, and levied in those 
counties.” Judge Bradley regarded these cases as indicating a diverg- 
ence from the line of decision which he had long striven to maintain. 

Another case was the one already alluded to in which he read his last 
opinion, dissenting from the views of the maiority. It was the case of 
State of Maine v. Grand Trunk Railroad Company of Canada, 142 U.S., 
decided December 14, 1891. 

Justice Field read the opinion of the court, holding that a state can 
levy an excise tax on a railroad corporation for the privilege of exercis- 
ing its franchise within the state; that the character of such a tax or its 
validity are not determined by the modes adopted in fixing its amount 
for any specific period of its payment; and that reference to the trans- 
portation receipts of a railroad company, and to a certain percentage of 
the same in determining the amount of an excise tax on the company is 
not in effect the imposition of a tax on such receipts, nor an interference 
with interstate commerce, although the railroad lies partly within and 
partly without the state. Justice Bradley regarded this as an undue 
limitation of the power of congress over interstate commerce, and read 
an adverse opinion. It may not take rank amongst ‘‘ Great Dissenting 
Opinions,” but it displays his mental characteristics in a striking man- 
ner, and shows the vigor and earnestness which he always brought to 
bear in dealing with this great subject. Three of his associates con- 
curred with him. He said: ‘ Justices Harlan, Lamar, Brown and my- 
self, dissent from the judgment of the court in this case. We do so both 
on principle and authority. On principle because, whilst the purpose of 
the law professes to be to lay a tax upon the foreign company for the 
privilege of exercising its franchise in the state of Maine, the mode of 
doing this is unconstitutional. The mode adopted is the laying of a tax 
on the gross receipts of the company, and these receipts, of course, in- 
clude receipts for interstate and international transportation between 
other states and Maine, and between Canada and the United States. 
Now, if after the previous legislation, which has been adopted with re- 
gard to admitting the company to carry on business within the state, 
the legislature has still the right to tax it for the exercise of its fran- 
chises, it should do so in a constitutional manner, and not (as it has done) 
by a tax on the receipts derived from interstate and international’ trans- 
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portation. The power to regulate commerce among the several states 
(except as to matters merely local) is just as exclusive a power in 
congress as is the power to regulate commerce with foreign nations and 
with the Indian tribes. It is given in the same clause, and couched in 
the same phraseology ; but if it may be exercised by the states, it might 
as well be expunged from the constitution. We think it a power not 
only granted to be exercised, but that it is of first importance, being one 
of the principal moving causes of the adoption of the constitution.” 

He then referred to disputes between states as to interstate facilities 
of intercourse, and the intolerable discriminations made, and said: 
“‘ Passing this by, the decisions of this court for a number of years past 
have settled the principle that taxation (which is a mode of regulation) of 
inter-state commerce, or of the revenue derived therefrom, (which is the 
same thing), is contrary to the constitution.” 

He cited, Pickard v. Pullman Car Co., 117 U. S. 34,—annual tax on 
sleeping cars going through the state; Leloup v. Mobile, 127 U.S. 640, 
—telegraph receipts; Norfolk Co. v. Pennsylvania, 136 U.S. 114,— 
keeping a through railroad office in a state ; Crutcher v. Kentucky, 141 
U. S. 47,—taxation of express companies for doing business between the 
states. 

And added: ‘A great many other cases might be referred to, show- 
ing that in the decisions and opinions of this court this kind of taxation 
is unconstitutional and void. We think the present decision is a depar- 
ture from the line of these decisions. The tax, it is true, is called a tax 
on a franchise. It is so called, but what is it in fact? It is a tax on 
the receipts of the company, derived from international transportation.” 

After speaking of the length to which State courts and the Supreme 
court have gone in sustaining various forms of taxes on corporations, he 
said: ‘*1 do not know that jealousy of corporate institutions could be 
carried much further. The Supreme court has held that taxation of 
Western Union stock in Massachusetts, graduated by the mileage of 
lines in that state compared with the lines in all other states, was only a 
tax upon its property, yet it was in terms a tax upon its capital stock, 
and might as well have been a tax upon its gross receipts. The present 
decision holds that taxation may be imposed upon the gross receipts of 
the company for the exercise of the franchise within the state, if gradu- 
ated according to the number of miles the road runs in the state.” And 
he closed by saying: ‘‘ Then it comes to this. A state may tax a rail- 
road company upon its gross receipts, in proportion to the number of 
miles run within the state, as a tax on its property, and may also lay a tax 
upon these same gross receipts in proportion to the same number of miles 
for the privilege of exercising its franchise in the state. I do not know 
what else it may not tax the gross receipts for. If the interstate com- 
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merce of the country is not, or will not be, handicapped by this course 
of decision, I do not understand the ordinary principles ‘which govern 
human conduct.” 

Mr. Justice Bradley died on the 22d day of January, 1892, only a 
few weeks after reading this opinion. The great Chief Justice lived 
eight years after delivering his dissenting opinion in Ogden v. Saunders. 
Mr. Carson says that this opinion by Marshall has been termed his mas- 
ter effort; that ‘ prior to that time the steadiness of the movement of 
the ship of state under the hand of her great helmsman, had been with- 
out wavering or shadow of turning;” and that “‘ with the passing of 
Marshall, the school of strict constructionists marched to power, and the 
current of decision was turned into channels, running in a new direction. ” 

It does not seem likely, in the present situation of the country in re- 
spect to interstate commerce, that the current of decision on the subject 
will run in any new direction, or meet with serious obstacles with the 
passing of Bradley. And yet, within two weeks of his death he expressed 
to the writer of this note his fear that such might be the case, and allud- 
ing to the judgment from which he had so lately dissented, he said with 
great earnestness, and evidently with some foreboding, that he hoped to 
live and retain bis faculties for four years more, so that he might finish 
the work of placing the power of the national government over inter- 
state commerce, in all its forms, on an impregnable basis. 


A. Q. KEASBEY. 
September 24, 1894. 





WERNER v, MURPHY, RECEIVER, ET AL. 


(U. S. Circuit Court, District of New Jersey. March 27, 1894.) 





Receivers of insolvent corporations— 
Suits against—Creditor’s bill—Federal courts 
—Amount in controversy.—A receiver ap- 
pointed by the Court of Chancery of New 
Jersey has full power to bring suits to set 
aside fraudulent conveyances made by the 
corporation, and after such an appointment 
has been made, a creditor of the company 
cannot file a bill in the Federal court to set 
aside such a conveyance, even though the 
receiver has refused to bring the suit, no 


appeal from his refusal having been made to 
the Chancellor. 

A creditor cannot bring a suit against the 
receiver without the leave of the court that 
appointed him, except in the cases distinctly 
countenanced by the statute. 

A creditor whose claim is less than $2,000 
cannot maintain a suit in the Federal courts 
on the ground of citizenship, even though 
his suit seeks to set aside conveyances or 
mortgages involving property of much larger 
value. 


This was a suit by Henry Werner against Franklin Murphy, receiver 
of the Crane—Cahoone-—Barnet Company and others, to set aside alleged 
fraudulent conveyances, and enforce collection of certain notes made by 
that company. Defendants demurred. 

Mr. Frederic W. Ward for complainant. 
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Messrs. Coult & Howell, Messrs. Guild d: Lum, and Mr. George W. 
Hubbell for detendants. 

GREEN, D. J.: The complainant, Henry Werner, is an unsecured 
ereditor of the Crane—Cahoone-Barnet Company, a corporation existing 
under and by virtue of the laws of the state of New Jersey, which on 
the 23d day of March, 1892, was decreed to be insolvent by the Court 
of Chancery of that state, and for which the defendant, Franklin Mur- 
phy, was duly appointed receiver. The complainant alleges in his bill 
of complaint that he was induced on or about the 18th of February, 
1892, by representations made by certain officers of that corporation 
concerning its solvency, to become the purchaser, for value of certain 
promissory notes made by it; that such representations were false, and 
made with fraudulent intent, and that the company was in fact insolvent 
at that time; that in view of such insolvency, and with full knowledge 
of it, the company, on or about the 29th day of February, 1892, made, 
executed and delivered to various persons and corporations named, mort- 
gages covering all its property, to secure an indebtedness of $116,000, 
and in addition made an assignment of all the accounts due to it, to 
secure the further sum of $31,000. The bill charges that the indebted- 
ness of the company was largely in excess of the value of its assets so 
mortgaged and assigned, and that the mortgages and assignment were 
made to secure moneys owing to the officers or directors of the company, 
or to banks which had loaned moneys to the company upon paper for the 
payment of which, at maturity, its officers or directors were personally 
liable. The bill further charges that the action of the company in mak- 
ing these mortgages and assignment, and the acceptance thereof by the 
several defendants, were contrary to law, and, so far as the complainant 
was concerned, were in fraud of his rights as creditor, and that he is 
entitled, in equity, to have such mortgages and assignment set aside, as 
invalid, and that after an accounting by the receiver, and a discovery by 
all the defendants, in the premises—which he prays for—he should be 
paid out of the assets of the company remaining in the hands of the 
receiver, the full amount of his claim. This bill was filed July 21, 1893, 
after the company had been declared insolvent and after a receiver had 
been appointed, and is for the benefit of the complainant alone. To this 
bill a demurrer has been filed by all the defendants, and for causes there- 
for they have assigned want of equity, multifariousness, misjoinder of 
causes of action, and want of jurisdiction in this court. So far as may 
be necessary, these causes of demurrer will now be considered. 

It appears from the bill of complaint that at the time when it was filed 
there was pending, and undisposed of, in the Court of Chancery of the 
state of New Jersey, a suit in which Walter Greacen and William Riker, 
as partners, were complainants, and the Crane—Cahoone—Barnet Com- 
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pany was defendant, the object of which was to have the defendant 
decreed to be insolvent, and to have a receiver appointed to wind up its 
affairs. It is very clear that, if the complainant, in that suit, could 
obtain the relief he now asks for, the present action must fall. What 
then was the scope of that suit? Based as it was upon the statute of 
New Jersey, entitled ‘An act concerning corporations,” it is to that we 
must look for an answer; and it is apparent, upon examination, that the 
act in question is quite broad enough to afford full protection to any 
creditor of an insolvent corporation who chooses to assert his rights under 
it. Thus upon a decree of insolvency against, and the appointment of a 
receiver for a corporation, the receiver becomes immediately possessed 
of the assets of the corporation, holding them in trust for its creditors and 
stockholders. He is the representative of the creditors, and as such has 
imposed upon him the duty of avoiding any instrument raising an alleged 
incumbrance which may be void as to them. Graham Button Co. v. 
Spielman, 50 N. J. Eq. (5 Dick.) 120; 24 Atl. 571. He is given 
full power and authority to demand, sue for, collect, receive, and 
take into his possession, all rights, credits and property of every 
description, belonging to the corporation at the time of its insolv- 
ency. He may maintain suit to annul a sale of personal property 
made in fraud of creditors, or to remove fraudulent liens placed 
thereon. Miller v. Mackenzie, 29 N. J. Eq. (2 Stew.) 291. In a word, 
he stands before the court invested with all the rights and equities 
of the creditors of the insolvent corporation; and it is his duty, 
therefore, to avoid any act of the corporation committed in fraud of those 
rights and equities. Trust Co. v. Miller, 33 N. J. Eq. (6 Stew.) 155, 
160. Such being the powers and the duties of a receiver, it seems clear 
that the receiver of the Crane-Cahoone-Barnet Company could have 
maintained a suit in equity to set aside the mortgages and assignment in 
question, if such an action on his part were advisable. In fact, it is set- 
tled in New Jersey that the receiver is not only the proper party to 
bring such an action, but is the only party who could maintain it. Min- 
chin v. Bank, 36 N. J. Eq. (9 Stew.) 439. Nor has a general creditor 
of an insolvent corporation, after the appointment of a receiver, the right 
to maintain either a biil for discovery, or to settle the validity or priority 
of claims or incumbrances upon the property of the company, or to in- 
quire into the validity of assignments or transfers of the property there- 
of. Such duty is imposed upon the receiver, and he, alone, can execute 
it. Smith v. Trenton Delaware Falls Co., 4 N. J. Eq. (8 Gr.) Ch. 505. 
It is quite apparent, then, that the complainant should have taken such 
action in the suit pending in the Court of Chancery of New Jersey as 
would have afforded him the relief he seeks; and, in fact, the complain- 
ant states in his bill that he has requested the receiver in that suit to in- 
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stitute proceedings to cause the mortgages and assignment to be vacated 
and canceled, and the property affected thereby to be recovered, and ap- 
plied to the payment of his claim, but that the receiver has refased to 
comply with said request. Beyond this, however, the complainant does 
not seem to have gone. And yet there is distinct provision made in the 
New Jersey statute regulating corporations which affords the complain- 
ant the redress he desires. Section 82 of the corporation act gives an 
appeal directly to the chancellor, to any person who feels himself ag- 
grieved by the proceedings or determination of the receiver in the dis- 
charge of his duties. If the complainant had chosen, he could have car- 
ried his grievance in this matter instantly to the Chancellor, and obtained 
immediate redress. He failed to do this. He had an opportunity to 
have his day in court. Having declined it, he cannot now seek the aid 
of another tribunal to accomplish the same purpose. 

There is another serious difficulty in sustaining the case of complain- 
ant as presented. It is doubtful, from the bill of complaint, whether Mr. 
Murphy, the receiver of the Crane-Cahoone-Barnet Company, is brought 
into this court as receiver, or in his individual capacity only. 

In either view, the bill cannot be maintained in its present form. If 
it be the intention to treat Mr. Murphy individually, and not officially, 
then it is apparent that there can be no accounting of the assets of the 
insolvent corporation, for only the receiver of the company can account 
therefor; and yet it is only after an accounting of those assets that the 
complainant can have his claim paid and satisfied. If on the other hand, 
as the prayer for relief seems to indicate, the intention was to bring Mr. 
Murphy before this court as a receiver, then this action cannot be per- 
mitted to proceed; for it nowhere appears in the record that permission 
to sue the receiver has been obtained by the complainant from the court 
which appointed him, and such permission is a condition precedent to 
the successful maintenance of this action here. When a court of compe- 
tent jurisdiction appoints a receiver of the property of a corporation, the 
court assumes the administration of the estate. The possession of the 
receiver is the possession of the court, and the court itself administers 
that estate for the benefit of those whom it shall ultimately adjudge to be 
entitled to it. It is for that court, in its discretion, to decide whether it 
will determine for itself all claims of or against the receiver, or will allow 
them to be litigated elsewhere. No suit can be brought against a receiver 
without the express permission of the court which appointed him, except 
in the cases distinctly countenanced by statute. Barton v. Barbour, 104 
U. S. 126; Railroad Co. v. Cox, 145 U.S. 601; Porter v. Sabin, 149 
U. 8. 479. As was well said in the case last cited, by Mr. Justice Gray : 

“The reasons are yet stronger for not allowing a suit against a re- 
ceiver appointed by a state court to be maintained, or the administration 
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by the court of the estate in the receiver’s hands to be interfered with 
by a court of the United States deriving its authority from another gov- 
ernment, though exercising jurisdiction over the same territory. The 
whole property of the corporation within the jurisdiction of the court. 
which appointed the receiver, including all its rights of action, except so 
far as already lawfully disposed of under orders of that court, remained 
in its custody, to be administered and distributed by it. Until the ad- 
ministration of the estate has been completed and the receivership ter- 
minated no court of the one government can, by collateral suit, assume 
to deal with rights of property or of action constituting part of the estate- 
within the exclusive jurisdiction and control of the courts of the other.” 
There is still another difficulty in the way of the maintenance of this 
suit. The complainant, as has been said, is a creditor of the Crane- 
Cahoone-Barnet Company upon two promissory notes. These notes 
amount to the sum of $1,489.33, exclusive of interest. The jurisdiction 
of this court is invoked upon the sole ground of diversity of citizenship 
of the parties; the allegation being that the complainant is a citizen of 
New York, while all the defendants are said to be citizens of the state 
of New Jersey. In such cases the value of the matter in dispute must, 
in order to confer jurisdiction upon federal courts, exceed the sum of 
$2,000, exclusive of interest and costs. It is apparent that while the 
bill of complaint seems to deal with mortgages and assignments of prop-- 
erty of much larger value than the statutory limit, in reality the only 
sum involved in the controversy is the complainant’s claim of $1,489.33.. 
If that claim should be paid this action must fall. The complainant is 
not acting for the corporation, nor for the stockholders, nor for any credi- 
tor other than himself. He is simply seeking the payment of his own 
claim. That claim once paid destroys his entire interest in the contro- 
versy. It must be taken, therefore, as the real value of the matter in 
controversy, and as it is less than the jurisdictional amount the action 
cannot be maintained. For these reasons the demurrer is sustained. 





McCARTY v. NEW YORK, L. E. & W. R. CO. 


(U. S. Circuit Court, S. D. New York, July 2, 1894.) 





Death by wrongful act— Who may sue— 
Jurisdiction of Federal courts.—Under a state 
statute giving a right of action for damages 
for death caused by wrongful act to the per- 
sonal representative of the deceased, for the 
exclusive benefit of the widow and the next 


of kin, an administrator, appointed in and a 
citizen of the state, may maintain such an 
action for the death of the intestate, against 
a citizen of another state, in a United States 
Circuit court in that state. 


This was an action by Mary McCarty, administratrix of Michael 
McCarty, deceased, against the New York, Lake Erie & Western Rail- 
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road Company for damages for death of said Michael McCarty. Defend- 
ant demurred to the complaint. 

Mr. A. G. Vanderpoel for plaintiff. 

Mr. F.. B. Jennings for defendant. 

Wuee er, D. J.: The plaintiff is a citizen of New Jersey, and as 
administratrix appointed there, the personal representative of Michael 
McCarty, a citizen of New Jersey, whose death is alleged to have been 
caused in New Jersey by the wrongful act of the defendant, a corpora- 
tion, and as such corporation a citizen of New York. The action is given 
to the personal representative by a statute of New Jersey, which pro- 
vides that in it “‘the jury may give such damages as they shall deem 
fair and just with reference to the pecuniary injury resulting from such 
death of the wife and next of kin,” and that “the amount recovered in 
every such action shall be for the exclusive benefit of the widow and 
next of kin.” Revision, p. 294,§2. The defendant, by demurrer, 
raises the question whether the plaintiff can, on the right acquired by 
being appointed administratrix in New Jersey, maintain this action in 
this court out of New Jersey. This right of recovery did not arise in 
the life of the intestate, and could not ever accrue to him; the recovery 
is not for anything that ever was any part of his estate; the amount 
recovered, if any, will belong to the widow and next of kin, and can 
never be any part of the assets of the estate. The words “ personal 
representative,” in the statute, mean the administrator. Dennick v. 
Railroad Co., 103 U. 8.11. The administration of estates is strictly 
local, but this suit is not any part of such administration. The plaintiff 
by becoming administratrix, became the person to whom the right of 
action was given. The administration merely designated the person; 
the statute gives the right of recovery. A mortgage of land in New 
York authorized the mortgagee, of Vermont, his executors, administra- 
tors, or assigns, to sell; a sale by any executor in Vermont was good, 
because the letters there merely designated the person to execute the 
power. Doolittle v. Lewis, 7 Johns. Ch. 45. An administrator in 
another jurisdiction would have the right to sue there, under this statute, 
when there was no administrator in New Jersey. Dennick v. Railroad 
Co., supra. But this does not show that an administrator in New Jer- 
sey, who had acquired the right of recovery, might not sue elsewhere. 
In that case, Mr. Justice Miller, in delivering the opinion of the court 
said, ‘‘ Whenever, by either the common law or the statute law of a state, 
a right of action has become fixed, and a legal liability incurred, that 
liability may be enforced, and the right of action pursued in any court 
which has jurisdiction of such matters, and can obtain jurisdiction of the 


parties.” 
The same right exists as to any cause of action accruing to an admin- 
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istrator, concerning even assets of the estate. ‘‘So, too, where the title 
to property in possession, and even in choses in action of a negotiable 
character, becomes perfected under the administration, in one state or 
country, any action requisite to vindicate and enforce such title may be 
maintained without recourse to any local administration.” 2 Redf. 
Wills, c. 1, $2. 

After the plantiff had become administratrix in New Jersey, and this 
cause of action had accrued to her there, it could not again accrue to any 
other administrator elsewhere; and she would be the only person who 
could sue upon it anywhere. As the requisite diversity of citizenship 
exists, she is entitled to sue in this court. 

Demurrer overruled, with leave to withdraw it and answer over by 
August rule day.—Federal Reporter, Sept. 18, 1894. 





NEW DEPARTURE BELL CO. v». HARDWARE SPECIALTY CO. 
(U. S. Circuit Court, District of New Jersey, June 5, 1894.) 


Patents for inventions—Cross Dill in a the patents of complainant and defendant 
suit for infringement.—A bill having heen were interfering patents, and prayed that 
filed to enjoin the infringement of certain complainant’s patents be declared void; and 
letters patent, defendant answered and also it prayed that damages for the alleged in- 
filed a cross bill, alleging that the defendant _fringements be set off. On motion to strike 
owned certain earlier patents which the out the cross bill. Held, that the cross bill 
complainant infringed and praying an in- was not germane to the subject of the origi- 
junction and account. It also alleged that nal bill and must be stricken out. 

This was a suit for infringement of patents. Defendant answered the 
bill and also filed a cross bill. Complainant moved to strike out the 
cross bill. 

Mr. J. J. Jennings for the motion. 

Mr. J. C. Clayton opposed. 

GREEN, D. J.: The original bill of complaint was filed to enjoin 
the infringement by the defendant of letters patent No. 456,056, 
dated July 14, 1891, and letters patent No. 471,982, dated 
March 29, 1892. The defendant has duly answered the bill of com- 
plaint, setting up various defenses to the suit ; and it has also filed a cross 
bill, in which it is alleged that it also owns certain patents, which ante- 
date the patents of the complainant, and which the complainant is guilty 
of infringing, and prays an injunction and account. It also alleges that 
the patents of the complainant and of itself are interfering patents, and 
prays under the statute in such case made and provided, that there may 
be a decree declaring the patents of the complainant void for the whole 
territory of the United States, and finally, that whatever damages it may 
receive against the complainant, because of its infringement of the last 
named patents may be set off against any damages which the complain- 
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ant may recover against it for its alleged infringement. The cross bill 
also prays that the complainant may be enjoined from prosecuting other 
actions against customers of the defendant for alleged infringement. 

It is apparent upon this statement of the allegations of the cross bill, 
and the scope of the relief sought, that it cannot be maintained as a cross 
bill. A cross bill must be in all respects germane to the subject matter 
of the original bill. It is a bill brought by the defendant against the 
complainant touching and concerning only and exactly the same subject 
matter with which the original bill concerns itself, and in which the 
defendant seeks affirmative relief which cannot be obtained by answer. 
So strictly has this restriction been applied, that it is customary to refuse 
decree upon new and distinct matters introduced by a cross bill which 
were not embraced in the original bill of complaint. Nor is this diffi- 
culty avoided by the contention that the allegation of interfering patents 
is based upon matters germane to the subject matter of the original bill. 
It is not necessary to discuss the question whether they are or not. It 
is enough to say that the statute relied upon contemplates only such a 
suit in equity as presents but a single issue—that of priority between 
the alleged interfering patents. This matter is res adjudicata in this 
circuit. Lockwood v. Cleaveland, 6 Fed. 721. 

The motion to strike out the cross bill is granted, without prejudice to 
the right of the defendant to raise by original bill the issues stated in 
cross bill. 





WILLIAM JACQUES BY JOHN B. JACQUES, JR., HIS NEXT FRIEND, v. GEO. W. COFFIN. 
(First District Court, Newark, July 25, 1894.) 


Infant—Rescission of contruct of sale—Recovering back deposit. 

In debt. 

The question involved was, whether a minor, rescinding a contract for 
the purchase of a bicycle, could recover the deposit, which is customarily 
demanded and paid at the time of purchase. 

Jacques, a minor, paid a $25 deposit, and signed ten notes for $10 
each, at the time he received his bicycle of Coffin. A week later he 
returned the bicycle and demanded his money ($25) back. This Coffin 
refused to do, saying that the money was forfeited. 

Mr. J. McC. Morrow, defendant’s attorney, held that according 
to Parsons on Contracts, Vol. I, p. 322, the money could not be 
recovered, because it was a case where “an infant advances money 
on a voidable contract which he afterwards rescinds,” and ‘‘ he cannot 
recover this money back, because it is lost to him by his own act, 
and the privilege of infancy does not extend so far as to restore this 
money, unless it was obtained from him by fraud.” 

For the plaintiff, the following authorities were cited to sustain, the 
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principle that the minor was entitled to a recovery of his money: McCarthy 
v. Henderson, 130 Mass. 310, where a minor recovered a deposit paid at the 
time of purchase of a vehicle, notwithstanding the fact that he continued to 
use it after bringing suit to recover his money. Riley v. Mallory, 33 Conn. 
201; Price v. Furman, 27 Vt. 268, (s. c. 45 Am. Dec. 194) ; Cooper v. 
Allport, 10 Daly (N. Y. C. P.) 352, citing “when an infant having 
bought a carriage upon instalments * * * offered to return the vehicle 
and demanded his money back, he could recover. The rule is, that if 
an infant has purchased property and paid the consideration therefor, he 
may return the property and recover back the money paid, he being 
invested with the right to elect, whether he will or will not be bound by 
the contract.” Hoyt v. Wilkinson, 57 Vt. 404. 

TRUSDELL, J.: Gave judgment for the plaintiff, for the full amount, 
$25. 





FRANCIS SALAUN »v. BENJAMIN M. HARTSHORNE, 


(Court of Chancery of New Jersey.) 


Estates of deceased persons—Lien for 
debts— Alienation by devise—Surplus moneys— 
Foreclosure.—1. A devise of land by one who 
holds as devisee of one who died indebted, is 
not such a transfer of the title as will divest 
the statutory lien of the creditors of the first 
devisor. 

2. In order to induce this court to order 
surplus money arising upon sale of mort- 
gaged premises to be paid to the personal 
representative of the owner of the equity of 


the claims presented to such personal repre- 
sentative should be finally proved and passed 
upon in this court. It is sufficient if this court 
shall be satisfied that it is expedient or 
necessary for the proper administration of 
the estate that such payment be made. Not- 
withstanding such payment, the personal 
representative, or other person interested in 
the estate, is at liberty to contest any of the 
claims reported by the representative to this 
court.—Syllabus by the Court. 





redemption, it is not necessary that each of 


In foreclosure. On exceptions to master’s report upon divers peti- 
tions for surplus money. 

The surplus money arises from the sale under foreclosure of certain 
lands in Monmouth county, of which Mrs. Mary M. O’Rourke, late of 
New York, died seized in November, 1890, subject to the mortgage 
which has been foreclosed. By will duly executed to pass real estate in 
New Jersey, she directed her debts to be paid out of her property, and, 
subject to such payment, gave all to her husband Felix E. O’Rourke. 
That will was duly proven in New York, in May, 1892, eighteen months 
after her death, and a duly certified copy filed in the Monmouth county 
clerk’s office in June, 1894; but no probate of it was offered, or letters 
testamentary ever issued upon it in this state. 

Before her will was proven in New York, viz., on or before Novem- 
ber, 1891, letters of administration upon her estate were duly applied 
for in the Monmouth county Orphans’ court, and after notice given an 
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order was made orally on the 27th of November, 1891, by that court, 
that letters of administration should issue to Frank Conover, one of the 
petitioners. This order, however, was not actually entered in the min- 
utes and letters issued thereon until January, 1894. By its terms it 
declared that it was entered as of the 27th of November, 1891. 

Felix O’Rourke, the husband and devisee of Mary, died in April, 
1891, about five months after his wife, testate of a will, by which he 
devised his property to Teressa O’Rourke, and to the petitioner, 
Albrecht J. Lerché, who was appointed executor. This will was also 
proven in New York, in May, 1892, more than a year after the death of 
the testator, and a duly certified copy filed in the Monmouth county 
clerk’s office in June, 1892. No offer of probate of it was made in this 
state, or letters testamentary issued here until December, 1893, when 
letters were issued to Mr. Lerché by the surrogate-general. 

The bill to foreclose was filed December 17, 1891, and the final decree 
was made July 2, 1892. The sale occurred November 7, 1892, and was 
confirmed November 18, 1892. 

On August 23, 1892, after the filing of the probate copies of the two 
wills as above stated, and after the decree for sale, but before the sale 
took place, the petitioner Connelly, sued out an attachment from the 
Supreme court of this state, against Lerché and Teressa O’Rourke, as 
devisees of Felix O’Rourke, founded upon a joint indebtedness of Mary 
and Felix, under which writ the sheriff of Monmouth county attached 
the mortgaged premises. Appearance was entered to this suit, with the 
result that judgment final was rendered for the plaintiff against the 
defendants, November 15, 1892, for $16,444.34. On September 28, 
1892, eight days more than a month after the Connelly attachment had 
issued, but before the sale, the petitioner Wenzel sued out from the 
Supreme court a writ of attachment against Teressa O’Rourke and 
Lerché, as devisees of Mary and Felix O’Rourke, under which the same 
premises were attached. These writs and another issued at the suit of 
Connelly—three in all—were the subject of consideration by the Su- 
preme court, as reported in Connelly v. Lerché, and Wenzel v. Lerché, 
28 Atl. R., 430. Petitions for the surplus money were presented sever- 
ally by Connelly, Wenzel, Lerché and Conover, the latter as adminis- 
trator, which were referred to a special master, who reported that the 
money should be paid to the administrator Conover. 

To this report Lerché excepts. The other petitioners, Connelly and 
Wenzel, acquiesce, but waive their rights under their judgments and 
attachments only as against Conover. 

Mr. Willard Fisk for Lerché. 

Mr. R. L. Lawrence for Connelly and Wenzel. 

Mr. F. P. McDermott for Conover, administrator. 
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Pirney, V. C.: This is, in effect, a contest as to whether Conover, the 
administrator of Mrs. Mary O’Rourke, or Lerché, the executor of her 
devisee, Felix O’Rourke, shall exercise the duty of receiving this money 
and paying the creditors of Mary. Those creditors are clearly entitled 
to be paid before those of her husband and devisee Felix, for he took 
and held subject to such payment. There is, confessedly, no personalty 
belonging to either of the decedents, either here or in New York, nor is 
there other real estate sufficient to pay the claims presented ; so resort 
must be had to this fund. 

Now I think, when so much is said, the matter is decided. 

The sufficiency of the proof of the claim of the two principal creditors 
was but faintly questioned; that of Connelly was substantiated by a 
properly exemplified transcript of a judgment in New York against Mary 
and Felix O’Rourke, and again by a judgment thereon in this state 
against the devisees of Felix, and it was for an amount nearly equal to 
the whole fund. 

The claim of Wenzel was based on a promissory note, supported by 
the affidavit of Wenzel, made in the proceedings in the Monmouth county 
Orphans’ court, on application for letters of administration, and again by 
another affidavit which was the basis of his writ of attachment. There 
can be no doubt as to the bona fides of his claim. 

It is said that Wenzel’s claim is not fully proven, because he was not 
produced and subjected to cross-examination before the master. I do 
not think the practice of this court requires that the validity of the claim 
against the estate of the decedent, upon the strength of which the per- 
sonal representative asks to have the fund paid to him, should be finally 
determined and passed upon as a prerequisite to paying over the pro- 
ceeds of the sale of lands to the personal representative. It is sufficient 
if the circumstances are such as to render it expedient or necessary to 
the proper administration of the estate of the decedent in the Orphans’ 
court. Such is, in effect, the language of the statute (P. L. 1876, p. 
140). Notwithstanding the action of this court in ordering the money 
paid over to the personal representative, he will still be at liberty, either 
on his own account or at the request of any other person interested in 
the estate, to question the very claims for whose liquidation he asks to 
have the money. 

It would, manifestly, lead to embarrassment, inconvenience, and prob- 
ably to injustice in the present case, to pay over only a portion of the 
fund. 

It is well settled that the statutory lien of a creditor upon the lands of 
his deceased debtor continues not only for a year, but until such lands 
are aliened by the heir or devisee. Haston v. Castner, 31 N. J. Eq. (4 
Stew.) 697 at p. 699; Westervelt v. Voorhees, 42 N. J. Eq. (15 Stew.) 
180. 
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The devise by Felix O’Rourke to Lerché and Teressa is relied upon 
as an alienation which divested the lien in this case. But I think it 
comes within neither the letter nor the spirit of the act. It is not a con- 
veyance for value, and I think such is contemplated by the statute. Not 
only is a valuable consideration wanting, but there is present notice to 
the second devisee, inherent in Felix’ title, that Felix held subject to the 
payment of Mary’s debts. The devise by Felix, at best, amounts to a 
voluntary alienation by a devisee of the lands devised, subject to the 
debts of his devisor. Such an alienation cannot have the effect of divest- 
ing the statutory lien of the debts of the first devisor. Besides, here 
we have the lien created by the terms of the first devise, and the proper 
mode of enforcing that lien is to pay the money to the personal repre- 
sentative, who will distribute it among the creditors according to law. 

From an equitable standpoint the right of Mr. Conover is entirely clear. 
But if I had come to a different conclusion as to Conover’s rights, I 
should have been of the opinion that Connelly’s judgment in our Su- 
preme court should be paid, because it was founded on the joint debt of 
Mary and Felix and was a joint judgment against Lerché and Teressa 
as devisees of Felix, and further, for the same reason, I should have 
thought that the attachment of Wenzel was a like lien on these lands. 

The order to pay over the money to the administrator of Mary will be 
without prejudice to the right of any person interested in the estate to 
contest either of the claims of Connelly and Wenzel. 





JOHN H. KASE, WHO SUES FOR THE USE OF ALBERT O. HEADLEY v. THE HART- 
FORD FIRE INS. Co, 


(Supreme Court, Essex Circuit. Decided July 25, 1894.) 


Fire Insurance—Subrogation—Assignment mortgage without an agreement with the 
of the interest of a mortgage to whom the loss is insurance company. 





made payable—A contract of fire insurance 
is a contract of indemnity, merely personal, 
and if the loss is made payable to a mort- 
gagee, it does not enure to the benefit of an 
assignee of the mortgage, who takes the 


The policy having been forfeited by the 
insured, and the mortgagee to whom the loss 
was payable having assigned his mortgage 
before the fire occurred, it was held that he 
could not maintain a suit for the benefit of 
the assignee. 


This suit and two others of the same nature were tried before the 
court, upon policies of insurance and a statement of the facts agreed 
upon. The facts were substantially as follows : 

The Hartford Fire Insurance Company issued a policy of insurance on 
certain property in this city, on the 8th day of May, 1890, to G. Schwab 
& Brothers, originally. I need not refer any further to the character of 


the property in question. 


The policy contains this clause: ‘ Loss, if any, payable to John H. 
Kase, mortgagee,” as interest may appear, with the ordinary provision, 
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that the interest of the mortgagee shall not be invalidated by any act or 
neglect of the mortgagor, nor any foreclosure, etc , nor by any change 
whatever in the ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than specified. It also contains 
the provision that ‘“‘ whenever the company shall pay the mortgagee any 
sum for the loss under this policy, and shall claim that, as to the mort- 
gagor or owner, no liability therefor existed, it shall at once be legally 
subrogated to all the rights of the mortgagee under all securities held as 
collateral as to mortgage debt, to the extent of such payment, or at its 
option, may pay to the mortgagee the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage, and all other securities held as 
collateral to the mortgage debt; but no such subrogation shall impair the 
right of the mortgagee to recover the full amount of his claim.” Those 
are two of the clauses contained in policies of insurance where there is a 
contract of insurance with the owner of the property and also a collateral 
agreement with the mortgagee. The mortgaged premises were de- 
stroyed by fire. At the time the fire occurred the policy of insurance 
became invalidated as against the owner of the mortgaged premises, and 
therefore ceased to be an obligation of the company to the owner of the 
mortgaged premises. The facts in the case further than that appear to 
be these: Kase assigned to Albert O. Headley, for whose benefit this 
suit was brought; the assignment was made before the fire occurred ; it 
was made without any assignment of the policy of insurance and without 
any contract between him and Headley that the policy of insurance 
should either be held by him in trust or should be assigned to him in 
order to secure to Headley the payment of the mortgage debt, and with- 
out any acceptance on the part of the company of any transfer to Head- 
ley ; and secondly, without any obligation or contract on the part of the 
company to respond to Headley. After the fire occurred the policy of 
insurance was assigned by Kase to Headley and the suit was brought by 
Kase, in his own name, for the use of Headley. The question is, 
whether under those circumstances an action can be maintained against 
the company, and damages awarded as to the mortgaged premises, there 
being no transfer of the policy of insurance. 

Mr. John Franklin Fort and Mr. Edward Q. Keasbey for the plaintiff. 

They insisted that assignment of the mortgagee’s interest was not an 
assignment of the policy within the meaning of the condition against 
assigning the policy without leave. 

It is well settled that when the premium is paid by the owner, and the 
loss is made payable to a mortgagee, the mortgagee is not the assured, 
but merely the appointee of the money to be paid. Citing Martin v. 
Franklin Ins. Co., 38 N. J. L. (9 Vr.) 140; State Ins. Co. v. Maackens, 
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The devise by Felix O’Rourke to Lerché and Teressa is relied upon 
as an alienation which divested the lien in this case. But I think it 
comes within neither the letter nor the spirit of the act. It is not a con- 
veyance for value, and I think such is contemplated by the statute. Not 
only is a valuable consideration wanting, but there is present notice to 
the second devisee, inherent in Felix’ title, that Felix held subject to the 
payment of Mary’s debts. The devise by Felix, at best, amounts to a 
voluntary alienation by a devisee of the lands devised, subject to the 
debts of his devisor. Such an alienation cannot have the effect of divest- 
ing the statutory lien of the debts of the first devisor. Besides, here 
we have the lien created by the terms of the first devise, and the proper 
mode of enforcing that lien is to pay the money to the personal repre- 
sentative, who will distribute it among the creditors according to law. 

From an equitable standpoint the right of Mr. Conover is entirely clear. 
But if I had come to a different conclusion as to Conover’s rights, I 
should have been of the opinion that Connelly’s judgment in our Su- 
preme court should be paid, because it was founded on the joint debt of 
Mary and Felix and was a joint judgment against Lerché and Teressa 
as devisees of Felix, and further, for the same reason, I should have 
thought that the attachment of Wenzel was a like lien on these lands. 

The order to pay over the money to the administrator of Mary will be 
without prejudice to the right of any person interested in the estate to 
contest either of the claims of Connelly and Wenzel. 





JOHN H. KASE, WHO SUES FOR ‘THE USE OF ALBERT O. HEADLEY v. THE HART- 
FORD FIRE INS. CO, 


(Supreme Court, Essex Circuit. Decided July 25, 1894.) 





Fire Insurance—Subrogation— Assignment 
of the interest of a mortgage to whom the loss is 
made payable—A contract of fire insurance 
is a contract of indemnity, merely personal, 
and if the loss is made payable to a mort- 
gagee, it does not enure to the benefit of an 
assignee of the mortgage, who takes the 


mortgage without an agreement with the 
insurance company. 

The policy having been forfeited by the 
insured, and the mortgagee to whom the loss 
was payable having assigned his mortgage 
before the fire occurred, it was held that he 
could not maintain a suit for the benefit of 
the assignee. 


This suit and two others of the same nature were tried before the 
court, upon policies of insurance and a statement of the facts agreed 
upon. The facts were substantially as follows : 

The Hartford Fire Insurance Company issued a policy of insurance on 
certain property in this city, on the 8th day of May, 1890, to G. Schwab 
& Brothers, originally. I need not refer any further to the character of 


the property in question. 


The policy contains this clause: “ Loss, if any, payable to John H. 
Kase, mortgagee,” as interest may appear, with the ordinary provision, 
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that the interest of the mortgagee shall not be invalidated by any act or 
neglect of the mortgagor, nor any foreclosure, etc , nor by any change 
whatever in the ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than specified. It also contains 
the provision that ‘‘ whenever the company shall pay the mortgagee any 
sum for the loss under this policy, and shall claim that, as to the mort- 
gagor or owner, no liability therefor existed, it shall at once be legally 
subrogated to all the rights of the mortgagee under all securities held as 
collateral as to mortgage debt, to the extent of such payment, or at its 
option, may pay to the mortgagee the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage, and all other securities held as 
collateral to the mortgage debt ; but no such subrogation shall impair the 
right of the mortgagee to recover the full amount of his claim.” Those 
are two of the clauses contained in policies of insurance where there is a 
contract of insurance with the owner of the property and also a collateral 
agreement with the mortgagee. The mortgaged premises were de- 
stroyed by fire. At the time the fire occurred the policy of insurance 
became invalidated as against the owner of the mortgaged premises, and 
therefore ceased to be an obligation of the company to the owner of the 
mortgaged premises. The facts in the case further than that appear to 
be these: Kase assigned to Albert O. Headley, for whose benefit this 
suit was brought; the assignment was made before the fire occurred ; it 
was made without any assignment of the policy of insurance and without 
any contract between him and Headley that the policy of insurance 
should either be held by him in trust or should be assigned to him in 
order to secure to Headley the payment of the mortgage debt, and with- 
out any acceptance on the part of the company of any transfer to Head- 
ley ; and secondly, without any obligation or contract on the part of the 
company to respond to Headley. After the fire occurred the policy of 
insurance was assigned by Kase to Headley and the suit was brought by 
Kase, in his own name, for the use of Headley. The question is, 
whether under those circumstances an action can be maintained against 
the company, and damages awarded as to the mortgaged premises, there 
being no transfer of the policy of insurance. 

Mr. John Franklin Fort and Mr. Edward Q. Keasbey for the plaintiff. 

They insisted that assignment of the mortgagee’s interest was not an 
assignment of the policy within the meaning of the condition against 
assigning the policy without leave. 

It is well settled that when the premium is paid by the owner, and the 
loss is made payable to a mortgagee, the mortgagee is not the assured, 
but merely the appointee of the money to be paid. Citing Martin v. 
Franklin Ins. Co., 38 N. J. L. (9 Vr.) 140; State Ins. Co. v. Maackens, 
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ibid, 504; State Mut. Fire Ins. Co. v. Roberts, 31 Pa. St. 438; Car- 
penter v. Providence Washington Ins. Co., 15 Peters 495; Brunswick 
Savings Inst. v. Conn. Union Ins. Co., 68 Me. 313; Wilton v. Hill, 3 
Mel. 66; Foggs v. Middlesex Ins. Co., 10 Cush. 337; May on Insur- 
ance, § 379. 

Even an actual assignment of a policy by the owner by way of pledge 
or as security for a debt, is not an assignment within the meaning of the 
condition against assignments; it is an equitable transfer or appropria- 
tion of the damages payable on the destruction of the property. Biddle 
on Insurance, § 262, 307; Mahr v. Bartlett, 53 Hun. 388; Griffere v. 
N. Y. Ins. Co., 100 N. Y. 417; Hitchcock v. North Western Ins. Co., 
26 N. Y. 68; Bergen v. Builders’ Ins. Co., 38 Cal. 541; 2 Story Eq., 
§ 1040; 2 Am. Ldg. Cas., 432, 487; Bibend v. Liverpool Ins. Co. 30 
Cal. 78; Wakefield v. Martin, 3 Mass. 558; Earle v. Shaw, 1 Johns. 
Cas. 314; Ins. Co. v. Pa. v. Phoenix Ins. Co., 71 Pa. St. 31; Wills v. 
Archer, 10 Serj. 1 R. 412; True v. Manhattan Ins. Co., 26 Fed. Rep. 
83; Biddleford Savings Bank vy. Dwelling House Ins. Co., 81 Me. 556 ; 
Ellis v. Kreuzberger, 27 Mo. 311. 

The assignment covenanted against in the policy, is the assignment 
of the interest of the owner or person in possession, and not of a mere 
right by appointment to the damages sustained on a loss. 

The right of the mortgagee is assignable in the same manner and the 
same extent as any similar right, and a suit may be brought in the name 
of the mortgagee or the assignee. 

It makes no difference in the nature of the right of the mortgagee that 
the insured has agreed to waive the conditions as to forfeiture in his 
favor. He is still the appointee and noi the insured; his right is siill 
avoidable to any one to whom the mortgage may be assigned. So long 
as the mortgage debt remains, the benefit of the contract of indemnity 
goes with it. 

It is only when the mortgage is so assigned as to go back to the owner 
and create a merger, that the mortgagee is not allowed to recover on the 
policy. Macomber v. Cambridge Mut. Ins. Co, 8 Cush. 133. If the 
right is assignable, it is not extinguished by assignment. 

The securities necessarily go with the debt. This is true of a mori- 
gage and is equally true of a policy of fire insurance, provided for in the 
mortgage. Raynor v. Raynor, 21 Hun. 36; Merritt v. Barthotick, 36 
N. Y. 44; Wanzer v. Carey, 78 N. Y. 526; Battle v. Coit, 26 N. Y. 
404-406. 

The assignment of the mortgage carried with it as collateral the mort- 
gagee’s rights under the policy. Sheldon on Subrogation, § 355; Nich- 
ols v. Baxter, 5 R. I. 490; Dunlop v. Avery, 23 Hun. 509; Wheeler v. 
Factors, &c., Ins. Co., 101 U. S. 439. Especially in a case where the 
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mortgagor is bound to insure for the benefit of the mortgagee. Thomas 
v. Van Kaff, 6 Gill. & J. 372; 3 Kent Com. 376, note; Angell on F. & 
L. Ins., § 62; 2 Am. Ldg. Cas. 834, fifth ed.; Herm. Mortg., § 424, and 
cases there cited. 

Mr. Edward A. Day for the defendant. 

DeprvE, J., after stating the facts as above recited, said: I find 
that the rule is stated that a contract of insurance in all cases is a con- 
tract of indemnity. And it is a contract of indemnity personal to the 
party to whom the policy is issued, or for whose interest the insurance 
company undertakes to be responsible in case of loss. The latest cases 
on that subject are found in a note in the American Law Register for 
February, 1894, pages 134, etc., in which the doctrine [ have mentioned 
is shown to be the established doctrine in regard to these contracts of in- 
surance—that they are contracts of indemnity. And they are contracts 
personal to the individual with whom the contract is made. 

Now, under these circumstances, there is no contract on the part of 
this company with Mr. Headley. There is a contract on the part of the 
company to indemnify Mr. Kase; that contract was with Mr. Kase per- 
sonally, and with no one else; and with regard to him, he suffers no loss 
which would authorize him to maintain a suit on his contract, for the 
reason that he has realized from a third party the amount of the mort- 
gage debt, under the transfer made to Headley. I take that to be 
clearly the settled law on this subject. Nor is Headley in the position 
in which Mr. Kase was placed, as a contracting party, or as a person 
with whom the company contracted with regard to the right of the com- 
pany to be subrogated to the interest of Kase in the mortgaged prem- 
ises under his mortgage. Kase parted with all his legal and. equitable 
rights in this matter by making the assignment to Mr. Headley. 

The finding of the court in this case must be in favor of the defend- 
ant. I held this case for some time thinking that possibly under this 
doctrine of subrogation, which is a settled, definite and equitable doctrine, 
that this case might be held otherwise, but I find that it is a principle in 
the doctrine of subrogation that a party who succeeds to the rights of 
another party is in the same position in regard to his contract as the per- 
son transferring his interest. 

So far as Mr. Kase is concerned he has no claim against the company 
for the amount of this insurance policy. 

If counsel requires a bill of exceptions, of course it will be granted. 


THE INHABITANTS OF THE TOWNSHIP OF EAST ORANGE v. THE ORANGE & NEW- 
ARK HORSE CAR R. R. CO.. AND OTHERS. 


[Chancery Chambers, October 2, 1894. ] 


Street railway—Traction companies—Change of gauge of track—In- 
junction. 


A bill was filed on behalf of the township of East Orange, asking for 
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an injunction against changing the gauge of the line of street railway 
running through Main street in East Orange. The line is a part of the 
line running from Orange into Newark, and was built many years ago 
by the Orange & Newark Horse Car R. R., which was organized in 
1859. The line was afterwards purchased by the Essex Passenger 
Railway Co., a corporation chartered in 1874, and in January 16. 
1890, this company was consolidated with the Hudson & Bergen 
Street Railway Co., into the Newark Passenger Railway Co., which, on 
March, 1892, leased this and all its other lines to the New Jersey Trac- 
tion Co., a company organized under the general act concerning cor- 
porations. This lease contained a covenant for further assurance. The 
New Jersey Traction Co. afterwards, on the fifteenth day of March, 
1893, assigned this lease to the Consolidated Traction Co., organized 
under the act of March 14, 1893. 

The bill alleged that the line is now operated by the Consolidated 
Traction Company, claiming to hold it under the assignment of this 
lease; that under the act of 1859, under which the Orange & Newark 
Company was organized, it was provided that the track of the road 
should be restricted to the run or track of wagons, as therein estab- 
lished by law, and that the statute therein in force, approved May 30, 
1787, (Nix. Dig. 843 Roads, § 116), required that all wheel carriages 
should run or track on the ground from centre to centre of the felloes, 
not less than four feet ten inches, and that the railroad track of the 
Orange & Newark line was built, and had ever since continued to be 
five feet and two inches, and that the company now proposed to change 
it to four feet eight and one-half inches, and were actually engaged in 
making the change, having a large force of men at work, and that they 
had not applied for, nor obtained the consent of the township of East 
Orange. 

Application was made for a preliminary injunction. An answer was 
filed by the Consolidated Traction Co., with affidavits showing that the 
Consolidated Co. was operating lines in Essex and Hudson counties as 
one system, and that the change of gauge was being made in order that 
all the lines might be of one gauge, and operated continuously, and that 
the work was already down in Orange and in Newark, and also insist- 
ing that they had authority to change the gauge under the act of Feb- 
ruary 21, 1888, Ch. 48, and the act of March 14, 1893, Ch. —, with- 
out asking the consent of the local authorities. 

A bill was also prepared on behalf of the Traction Co., asking for an 
injunction against the township, restraining it from carrying into effect 
a resolution of the township committee, directing that any person or 
corporation attempting to change the gauge of the street railway within 
the township, should be arrested. 
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Mr. John Franklin Fort for the township insisted that the gauge was 
fixed by the act of 1787, and that this act remained unrepealed, and 
that even if the Traction Co. had power to change the gauge, it could 
not make it less than four feet ten inches, the width provided for all 
wheel carriages, and applied by the act of 1859 to the Orange & New- 
ark Horse Car Railroad. He maintained also that under the 24th sec- 
tion of the general street railway act of April 6, 1886, Ch. 135, the New 
Jersey Traction Co. not being organized under that act had no power to 
operate a street railway live and, therefore, could not take title from the 
Newark Passenger Railway Co., nor pass it on to the Consolidated Trac- 
tion Co. 

Mr. A. Q. Keasbey for the Traction Companies. 

VAN Feet, V. C., (orally). 

The court ought not to prevent the change of the gauge in this case, 
unless it appears that the defendant who proposes making the change is 
acting without warrant of law. The change, in my judgment, will pro- 
mote both the safety and convenience of public travel; if you have one 
gauge at Orange and another at Newark, you will be compelled to change 
cars. 

Now, as I understand Mr. Fort’s main point, it is, that under the act 
of 1886, the New Jersey Traction Company not only had no capacity to con- 
struct or operate a street railway, but could not take the Newark Pas- 
senger Railway Company’s title. I am not satisfied that the true con- 
struction of the act is as contended for. The act reads: ‘ That no 
company not organized under a special charter, or under this act, or 
now actually owning, controlling and operating a street railway, shall 
hereafter construct or operate any street railway or any branch or ex- 
tension thereof in or on any of the streets or highways of any munici- 
pality or township of this state.” These disabling acts are to be care- 
fully, if not strictly construed. 

But that is not the only ground on which I think you are not entitled 
to an injunction in this case. The corporation proposing to make this 
change is organized under the act of March 14, 1893, and by the thirty- 
first section of that act it is provided that any corporation created under 
this act, whether by consolidation or otherwise, may change the gauge 
or width of any track of any railway consolidated therewith or leased 
thereto. Any corporation formed under that act could acquire by lease 
the control of any other railway, and where it acquires by lease or con- 
solidation, has unlimited power to change gauge. This the Consolidated 
Traction Company had full capacity to do. 

I have looked at the lease from the Newark Passenger Railway Com- 
pany to the New Jersey Traction Company, and there is a very im- 
portant covenant in that lease that nobody called my attention to; that 











314 THE NEW JERSEY LAW JOURNAL. 


is, that they shall assure to the lessees or their assignees a good title. 
The corporation is bound to execute and deliver every assurance, not 
only to the New Jersey Traction Company, but also to its successors and 
assigns. There is a like covenant in the lease of the New Jersey Trac- 
tion Company to the Consolidated Traction Company of all the rights 
that the New Jersey Traction Company could possibly acquire at the 
time of that lease. Under a covenant of that kind, where A conveys to 
B with a covenant for assurance, and B conveys to C, C succeeds to the 
rights of B, and can by bill for specific performance compel A to pass to 
C everything that A could convey; so that 1 think I am bound at this 
time to regard the Consolidated Traction Company as having the best 
title that the Newark Passenger Company could convey. 

Mr. Fort: Through the New Jersey Traction Company ? 

THE Court: Without regard to that. I would not hesitate one moment 
if counsel was before me with a bill for the Consolidate1 Traction Com- 
pany against the Newark Passenger Railway Company, saying there was 
doubt about the power of the New Jersey Traction Company to convey 
to the Consolidated Traction Company when they had agreed with the 
New Jersey Traction Company to execute any assurance vesting this 
property either in the Traction Company or its successors and assigns— 
I would not hesitate for one moment to compel them to make the convey- 
ance. In a case of this kind I must be careful, because it appears that 
under this lease from the New Jersey Traction Company to the Consoli- 
dated Traction Company, there are fifteen millions of bonds out; I am 
not going to do anything to disturb these secureties. 

I wish to say to the counsel for the Traction Company, though, while I 
think my duty is clear to refuse this injunction in this case, the work— 
the change of the tracks—must be done in tne first place, so that public 
travel is as little disturbed as possible; and these streets must be put 
back, if there is any disturbance of the streets, and the work is to be 
quickly and thoroughly performed, and in the best possible manner. If 
the defendant does not do that, and Mr. Fort comes to me saying you 
have not done that, I will act. 

While I have reached this result, and it is the only one I could reach, 
I am not going to dismiss the bill or make any order respecting the case. 
I cannot say that I am thoroughly satisfied that I understand clearly the 
purport of that twenty fourth section of the act of 1886. If the legisla- 
ture meant to say that no other corporations could acquire property of 
this kind, except if it be within that twenty-fvurth section, they have 
used very inappropriate and inapt language, and I have not had an op- 
portunity to study all the provisions of that act from the enacting clause 
to the close, to be sure that that was not the purpose of the legislature. 

The bill will not be dismissed, and the costs of this application must 
wait the determination of the suit. I cannot give the injunction. 
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Mr. Keassey: Will it be necessary to press my bill for an injunction 
against the township? 

Tue Court: If hereafter the township interferes with the Consoli- 
dated Company in narrowing its tracks so that they conform to the guage 
of the other part of the road—if they interfere with them when they go 
there to work, providing they go there in a proper manner, I will hear 
your application. 





ABSTRACTS OF NEW JERSEY SUPREME COURT 
DECISIONS. 


[As yet of June Term, 1894. ] 





WILLIAM G. HART v. CHOSEN FREEHOLDERS OF THE COUNTY OF UNION AND 
THOMAS H. NEVINS. 


Tort —Liability of Municipal Corporations for Wrongful Act. 


A court in a declaration charging that a municipal corporation, by its 
wrongful act, created a common nuisance from which plaintiff suffered 
special damage, discloses a good cause of action, notwithstanding the 
corporation is liable to indictment for the same act. 

The exemption of a municipal corporation from actions by individuals 
suffering special damage from its neglect to perform or its negligence in 
performing public duties whereby a public wrong is done for which an 
indictment will lie, does not extend to actions where the injury is the re- 
sult of active wrongdoing chargeable to a corporation. 

Opinion by MaatE, J. 

Mr. W. R. Wilson for plaintiff. 

Mr. Chandler W. Riker and Mr. C. D. Ward for defendants. 


ZAARISH v, TRENTON SAVING FUND SOCIETY. 


Savings banks—Payment to one holding pass book—By laws—Reason- 
ableness. 


Mem. by VAN SyckeL, J.: The court holds that the payment by the 
bank to the person who presented the book was duly authorized. 

Substantially the by-laws authorize payment on production of pass 
book, and upon the paying teller satisfying himself of the identity of the 
party, and the genuineness of the check to be made by such party. 

In this case the teller satisfied himself as to identity on the following 
grounds : 

1. Production of the pass book by the person who impersonated de- 
positor. 

2. By the place of residence as given. 

3. By the employment of such person. 








316 THE NEW JERSEY LAW JOURNAL. 


4. By the nationality of person presenting book being same as that of 
depositor. 

The by-law is reasonable, as well as the action of officers under it. 

The clerk who received the deposit was not in the bank when the 
money was drawn, and it does not appear that the teller knew who had 
received the deposit, or that such person, if present, would have known 
the person who presented the book was not the depositor. 

It would impose an undue burden on the bank to require greater care 
than was used in this case, on every occasion when a book was presented 
to withdraw a deposit. 


PETER HERTER v. THE GOSS & EDSALL COLPANY. 


Commercial Paper—Draft—Conditional Acceptance—Consideration-- 
Building Contract. 


All that is necessary as between the acceptor and the drawee of a 
draft or order to constitute a good consideration for the acceptance is, 
that there should already be in existence a fund in the hands of the ac- 
ceptor upon which the draft is by the acceptance chargeable. If the 
fund be in existence at the time of the acceptance the liability of the ac- 
ceptor becomes at once fixed and absolute. If the acceptance be con- 
ditional, and by the condition chargeable on a fund not yet in existence, 
but to be created, then the liability on the acceptance only ensues when 
the condition is complied with or performed. 

The condition may be contained within the terms of the draft or order 
so accepted, and when this is so the condition becomes a part of the ac- 
ceptance, and liability occurs only upon the performance of the condition. 

Where C entered into a written contract for the erection of a building 
for H, the owner, and C gives an order on H in favor of G, who was 
furnishing materials for the erection of the building, in payment or se- 
curity for such materials, payable when the next payment on the con- 
tract becomes due, which order was accepted by H in order that C might 
make such payment or give such sec rity, and also to obtain credit for a 
further supply of materials for the same purpose, and these facts being 
known to H: Held, that the object of the acceptance being to assure the 
further progress of the completion of the contract for the erection of the 
building, that it established a good consideration as between H, the ac- 
ceptor, and G, the drawee, for the acceptance, and that upon the com- 
pletion of the contract to the next payment, H became liable to pay the 
order thus accepted, and that it was immaterial whether the contractor 
performed the remainder of the contract or not. 

If the acceptor of such an order chose to pay the contractor for the 
erection of the building, as if he had completed the contract to the next 
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payment, he would be estopped from denying his liability in an action 
upon the acceptance when it became due and payable; and so where an 
order is drawn upon a fund to be paid upon the happening of a condition, 
which order is accepted, the acceptor cannot either by his own act, or 
by acting in collusion with the drawer of the order, defeat the condition 
and then set up such defeasance as a defense to an action upon the ac- 


ceptance. 
Opinion by Lipprxcort, J. 


Mr. W. D. Daly for plaintiff in error. 
Messrs. Dickinson, Thompson d&: Mc Masters for defendant in error. 
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MISCELLANY. 


OUR PORTRAITS. 





Avucust STEPHANY. 

Mr. August Stephany, of Atlantic City, 
was born December 16, 1841, at Nordhausen, 
Germany, where he attended the high school 
until he emigrated to America with his 
father’s family in 1858, and took up his resi- 
dence in the city of New York. It was 
then the desire of some of his relatives that 














he should study medicine, and he was in 
fact registered in the office of a prominent 
physician, but three months later withdrew 
and accepted a position in the office of the 
New York Staats- Zeitung, the largest German 
paper in this country. 

In 1865 he removed to Egg Harbor City, 
in this State, and took a very active part in 
the affairs of that German colony. His 
unusual abilities soon attracted the atten- 








tion of the German settlers and they elected 
him and for thirteen years re-elected him 
City Clerk and Justice of the Peace. While 
serving in these offices he studied law under 
the late William Moore, an attorney-at-law 
in Mays Landing, together with Hon. 8. D. 
Hoffman, the present Senator from Atlantic 
county. 

He was admitted to the bar of New Jersey 
as an attorney at the February term, 1881, 
and as counsellor in February, 1884. Im- 
mediately upon his admission to the bar he 
opened an office in Atlantic City, and in the 
Fall of 1883 formed a law partnership with 
Harry L. Slape. Mr. Slape died in May» 
1887, and since that time Mr. Stephany has 
continued the practice of law alone. Besides 
his practice in the Circuits and Supreme court 
he pays particular attention to litigation in 
the Court of Chancery. The equity reports 
show that he has been counsel in many im- 
portant cases. 

At present Mr. Stephany is city solicitor 


| of Egg Harbor City and solicitor of the 


Egg Harbor Commercial Bank and other 
private corporations. 





RECENT DEATHS. 





WituiaM 8. THROCKMORTON. 


William 8. Throckmorton, ex-Assembly- 
man and ex-County Collector of Monmouth 
county, died Oct. 3, from Bright’s disease. 
He was a member of one of the most promi- 
nent families in that section of the state. 

He was a lawyer by profession, having been 
admitted as attorney June term, 1880, and 
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as counsellor June term, 1886. Recently he 
has been a law partner of Hon. William T. 
Hoffman. He was a graduate of Princeton 
College. Twice elected to the legislature 
from the First Assembly District, Mr. 
Throckmorton developed strong qualities of 
leadership. 

Mr. Throckmorton was born in Freehold 
in 1856, and was the son of ex-Surrogate A. 
R. Throckmorton. He leaves a wife and one 
child. 





JAMES FLEMMING. 


Mr. James Flemming, of Jersey City, 
died suddenly of apoplexy at his cottage at 
Monmouth Beach on October Ist. He went 
into his bath room early in the morning 
and soon afterward was found there uncon- 
scious and dying. He was removed to his 
room and expired a few moments later, sur- 
rounded by his entire family; his sons-in- 
law were present, as the family were having 
a reunion prior to their return to the city. 

James Flemming was born in Newark on 
January 24, 1834. He was a son of James 
Flemming, a prominent citizen and official 
and grandson of Isaac Edge. The deceased 
received an academic education. He began 
to study medicine, but abandoned this after 
a few months to study law, and entered the 
office of the late Edgar B. Wakeman and 
was admitted to the bar at the February 
term, 1855, and as a counsellor at the June 
term, 1858. 

Immediately after his admission he en- 
tered into partnership with Mr. Wakeman, 
and, at its termination, formed a partnership 
with Washington B. Williams. When this 
was dissolved he practiced alone for several 
years. He was counsel in several important 
civil suits. He was counsel for the defence 
in the celebrated Bennet murder trial 
and obtained an acquittal. He was first 
a Republican in politics, but in recent 
years was independent. He took an active 
interest in local affairs. He was kind hearted 
and genial and his loss will be deeply felt by 
his many friends among the members of the 
bar. He married Miss Sarah Latou, of New 
York, and had three children, Robert, Mrs. 
Alice Kirk and Mrs. Elmer P. Forbes. His 
widow and children survive him. 





THE PROPOSED AMENDMENTS TO 
THE CONSTITUTION. 





The commission appointed to propose 
amendments to the constitution, relating to 
the judicial system, met on September 21, 
and resolved to report to the Governor, to 
be submitted to the legislature the following 
proposed amendments: 

“Article Five, Executive—Insert in lieu 
of paragraph ten, a new paragraph as fol- 
lows : 

“Ten—The Governor, or person adminis- 
trating the government, the Chancellor and 
the attorney-general, or two of them, of 
whom the Governor, or person administrat- 
ing the government shall be one, may remit 
fines and forfeitures and grant pardons, after 
convictions, in all cases except impeach- 
ment. 

“Article Six, Judiciary—Insert in lieu of 
section No. 2, a section as follows: 

“Section 2—First, the Court of Errors 
and Appeals shall consist of a Chief Justice 
and four associate justices, or any four of 
them. 

“Two—In case any justice of said court 
shall be disqualified to sit for any cause or 
shall be unable for the time being to dis- 
charge the duties of his office, whereby the 
whole number of justices capable of sitting 
shall be reduced below four, the Governor 
shall designate a justice of the Supreme 
court to discharge such duties until the dis- 
qualitication or inability shall cease. 

“Three—The secretary of state shall be 
clerk of the court. 

“Four—When a writ of error shall be 
brought, the judicial opinion in the cause in 
favor of or against any error complained of 
shall be assigned to the court in writing. 
When an appeal shall be taken from an 
order or decree of the Court of Chancery, tlie 
Chancellor or Vice-Chancellor making such 
decree or order shall inform the court in 
writing of the reason of his order or decree. 

“Five—Writ of error to remove final 
judgments in the Circuit courts and the in- 
ferior Courts of Common Pleas, and upon all 
indictments shall be returned directly to the 
Court of Errors and Appeals. 

“Six—The granting,of a rule to show 
cause why a verdict should not be set aside 
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shall not be conditioned upon or deemed a 
waiver of the bills of exception. Upona 
writ of error, the plaintiff therein may as- 
sign errors upon the law of the whole case 
notwithstanding any defects or omission in 
the bills of exception, and the court shall 
hear and determine the same. 

“Seven—All causes heard by the Court 
of Errors and Appeals shall be decided 
within sixty days after the close of the argu- 
ment unless the court shall extend the time 
for such decision for a further period, not 
exceeding sixty days. 

“ If such decision be not made within said 
sixty days, or such extended period, either 
party may put the case on the list for reargu- 
ment at the next succeeding term, and such 
case shall have a preference on the list until 
reargued. 

“Section 4—Amend paragraph 1 by ad- 
ding thereto the following words: ‘1. There 
shall be two or more Vice-Chancellors, each 
of whom may, under the direction of the 
Chancellor, separately exercise the jurisdic- 
tion of the court. Until otherwise provided 
by law, there shall be four Vice-Cnancellors. 
The Vice-Chancellors shall make the rules 
governing the practice of the court, where 
the same is not regulated by statute.’ 

‘* Section 5—Insert in lieu of Section 5 a 
new section as follows: 

“One—The Supreme court shall consist 
of nine justices, which number may be in- 
creased by law. Such court shall be ar- 
ranged by the justices thereof, into three or 
more divisions. Each division shall have 
the jurisdiction of the court. No less than 
two nor more than four justices shall hold a 
division. The sessions of such divisions 
shall be held at such times and places as 
shall be determined by statute, or in the 
absence of such statute, by said court, but 
the sessions of only one division shall be held 
in Trenton. The rules governing the prac- 
tice in said court shall be made by a major- 
ity of all the justices of said court. The 

justices of the Supreme court at the time 
these amendments shall go into effect shall 
continue as justices of the Supreme court 
until the expiration of their terms respec- 
tively. 

“Two—The Circuit courts shall be held 





in every county of this state by one or more 
justices of the Supreme court, and shall in 
all cases within the county, except in those 
of a criminal nature, have common law juris- 
diction concurrent with the Supreme court, 
and any final judgment of a Circuit court 
may be docketed in the Supreme court and 
shall operate as a judgment obtained in the 
Supreme court from the time of such dock- 
eting. 

“Three—No justice shall sit in the Su- 
preme court or division thereof, in review 
of any cause tried or heard before him. 

“Section Seven—lInsert in lieu of section 
7, a new section as follows: 

“ Every justice of the Court of Errors and 
Appeals, the Chancellor, justice of the Su- 
preme court and Vice-Chancellor shall be, 
at the time of his appointment not less than 
thirty years of age, learned in the law and 
shall have been a citizen and resident of this 
state for at least ten years before such ap- 
pointment. 

“Article VII, Section 2, Civil Officers— 
Amend paragraph 1 to read: ‘1. Justices of 
the Court of Errors and Appeals, justices of 
the Supreme court, the Chancellor and 
judges of the inferior Court of Common Pleas 
shall be nominated by the Governor and 
appointed by him with the advice and con- 
sent of theSenate. The justices of the court 
of Errors and Appeals, the justices of the 
Supreme court, the Chancellor and Vice- 
Chancellors shall hold their offices for the 
term of seven years and shall, at stated 
times, receive for their services a compensa- 
tion which shall not be diminished during 
the term of their appointment, and tiey 
shall hold no other office under the govern- 
ment of this state or of the United States.’ 

“Amend Paragraph 2 to read: 

“2—Judges of the Inferior Courts of Com- 
mon Pleas shall hold their offices for the 
term of five years. 

“Amend by striking out paragraph 8. 

“ Change Paragraphs 9, 10 and 11 to 8, 9 
and 10. 

“Article X, Schedule, insert, as paragraph 
13, a new paragraph, as follows: 

“13—The legislature shall pass all laws 
necessary to provide for the trial, hearing 
and determination of all civil and criminal 
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causes pending in any court of this state at 
the time of the adoption of any amendment 
to this constitution and to carry into effect 
the provisions of the constitution as amen- 
ded.” 
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